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to the important sources of the text. Six rare maps and a portrait 
of the Viceroy, Bucarley, compose the illustrations. 



The Constitutional Doctrines of Justice Harlan. By Floyd B. 
Clark, Ph.D., Assistant Professor of Political Science in 
Pennsylvania State College. Johns Hopkins University Studies 
in Historical and Political Science. Series XXXIII, No. 4. 
Pp. 208. 

The death of John Marshall Harlan on October 14, 1911, 
removed from the Supreme Court of the United States an asso- 
ciate justice whose term of service in that high tribunal of 
nearly thirty-four years was exceeded in length by only two 
justices, Marshall and Field, both of whom served but a few 
months longer. During these years Justice Harlan delivered the 
majority opinions in more than 700 cases and concurred or dis- 
sented with opinions in 100 more — a record, we are told, that has 
not "been surpassed. Prof. Clark is an admirer of the late Justice 
Harlan. However, in this study of his constitutional doctrines 
the author confesses frankly the danger of the temptation to 
overestimate or to underestimate. 

The introductory chapter is devoted to a biographical sketch 
and to a brief consideration of some of the adverse criticisms 
that have been made against Mr. Harlan as a judge, chief of 
which is the charge that he "emphasized too greatly the letter 
of the law." An examination of cases in the succeeding chapters 
affords the author arguments for his contention that this criti- 
cism "is based either on ignorance or on prejudice. . . . When, 
by a logical and grammatical construction of a law it could be 
made to correct the evils intended to be remedied by it, he argued 
that this should be done. But if such an application meant 
an absolute change in the law, he held that this change should 
be left to the legislative power." Prof. Clark again notes in the 
concluding chapter that this constitutional doctrine of the 
denial to the judiciary of the legislative function was the subject 
of the first and last cases in which Justice Harlan dissented from 
the opinion of the court. 

The cases arising on the subject of the suability of the States 
afforded Justice Harlan many opportunities to assert his opinions, 
many of which were at variance with the majority of the court, 
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who, in their attempt to follow a middle course, were not always 
consistent with the doctrines which they had previously declared. 
The denial to the States of the power to impair the obligations 
of contracts or to deprive any person of property without due 
process of law, found in Article i, Section 10, and in the Fourteenth 
Amendment of the Constitution, has brought before the court 
many cases in which the defense pleaded the eleventh amend- 
ment, which denies to the courts of the United States the right to 
entertain a suit against a State. These actions, of course, were 
brought against officers of the States to prevent them from 
enforcing certain laws which the plaintiffs believed to be uncon- 
stitutional within the sections above mentioned. In similar 
cases the court has entertained some as not being suits against 
the States and refused to hear others, holding them to be suits 
against the States within the Eleventh Amendment. Justice 
Harlan would have permitted any suit against an officer of the 
state to be maintained in order to test the constitutionality of 
the law in question; an opinion which meets with the endorsement 
of Prof. Clark, who argues that it would check the States from 
passing unconstitutional laws and reduce the number of cases 
now arising from the uncertainty of the law. What constitutes 
an impairment of the obligations of a contract and what is an 
attempt to deprive a person of life, liberty or property without 
due process of law, are questions related to the one of non- 
suability in which Justice Harlan also frequently differed in his 
answers with his associates. Prof. Clark summarizes the 
opinions of Justice Harlan in the more important cases involving 
the constitutional questions arising in the interpretation of the 
interstate and foreign commerce clauses, equal protection of the 
law provisions and jurisdictional sections of the constitutional. 
In them all, according to his biographer, the late Justice generally 
advanced sound convictions, many of which were later adopted 
by the court or embraced in subsequent legislation by Congress. 
This work is a timely study of the legal mind of one of 
America's distinguished modern jurists. It is not a mere reprint 
of excerpts of decisions, but a logical arrangement and discussion 
of fundamental questions of applied constitutional law, the 
material for which is taken from a thorough review of the adjudi- 
cated cases in which Justice Harlan expressed opinions. 



